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]$ THERE AN IMPLIED WARRANTY IN A 
SALE TO AGENT? 














Manufacturers and jobbers of heavy ma- 
chinery are much exercised over a decision 
by the United States Circuit Court of Ap- 
peals (9th Cir.) in Bullock Tractor Co. v. 


Knapp. (Jan. 3 not yet reported.) This 
decision announces the strange doctrine 
that a manufacturer who authorizes an 


agent for the sale of machinery to warrant 
the machine sold, impliedly extends the ben- 
efits of that warranty to the agent himself 
and that the agent may sue for time lost 
and expense incurred in trying to sell 
machinery which was not salable. 

In this case Knapp and his partner agreed 
to become the agents of the Bullock Trac- 
tor Company, manufacturers for a certain 
caterpillar type of farm tractor. Their com- 
mission was to be 15 per cent and they 
were to be exclusive agents in a particular 
tetritory. ‘They agreed to provide a store 
room and to advertise the tractors and to 
take orders therefor. ‘They were to sell the 
farmers and collect the de- 
They could specifically 


machines to 
ferred payments. 
warrant the machines in -certain respects 
and obligate the company to take back the 
defective tractors and refund the price 


thereof. They received in all twenty-two 
tractors to be sold on commission. ‘They 
paid the freight and storage  there- 


on, which, with the advertising amounted 
to $9,771. The plaintiffs also claimed that 
they lost valuable time in acting as agents 
ior defendants. Of the 22 tractors plain- 
tiffs sold nine and returned thirteen. ‘They 
received in all $15,061.38 of which they sent 
$6,283.03 to defendant and retained $6,- 
778.35 to apply in payment of the expenses 
just referred to. Defendant set up a coun- 
ter-claim alleging that plaintiff (Knapp) 
owed them $4,819.14 on sale of machines 
computed as follows: Deducting the remit- 
tance of $6,283.03 from the amount of gross 





sale, $13,061.38 leaves $6,778.35. Deduct- 
ing from this amount the 15% commission, 
leaves $4,819.14. 

The District Court found for plaintiffs 
for $600 and permitted them evidently to 
retain the $6,778.35 which they had de- 
ducted. Both appealed, and the 
Court of Appeals reverses the judgment 
and holds that plaintiffs are entitled to the 
whole amount which they spent in advertis- 
ing and storage (both for sold and unsold 
machines) and also for value of services. 
The Court therefore returned the case to 
the District Court with instructions to add 
$2,993.44 to the judgment plus a reasonable 
amount for time and labor expended by 


plaintiffs in trying to sell an unsalable 
article. 
The decision seems to us to be both illog- 


sides 


ical and unjust. If principals are to be liable 
to agents, co imstanti with their liability to 
the buyer, and even when no sales have been 
made, then manufacturers cannot safely 
make or attempt sales through agents. ‘The 
District Court floundered over the matter, 
wishing evidently to protect the agents 
against their bad investment, but even the 
District Court would not go to the extent of 
requiring the company to pay all the ex- 
penses of the agents since some of these ex- 
penses were incurred in selling the nine ma- 
chines for which they received the agreed 
commission, ‘They refused also to allow 
anything for time and labor expended since 
it was impossible to determine how much 
time and labor was expended in the saie of 
the nine machines for which they had al- 
ready been paid. ‘The basis of the Court’s 
position is found in one paragraph of the 
opinion when the Court said: 

“Keeping in mind that by the terms of 
the written contract of agency the agents 
were authorized to make sales pursuant to 
the provisions of the contract, it is clear 
that the agents had authority to give a pur- 
chaser the warranty printed on the back of 
the contract of agency. This warranty was 
that the tractors sold would be made of 
good material and durable if used with 
proper care, and that in the event any 
trouble with the tractors was due to de- 








190 CENTRAL LAW JOURNAL 


No. 11 











fective material or workmanship, and an 
expert could not make the tractors work 
well, then the purchaser should immediate- 
ly return the tractor to the agents and the 
price should be refunded which should con- 
stitute a settlement in full of the transac- 
tion. But as between the principal and the 
agents there was no warranty stipulation 
other than such as the law implied. The 
implication of law, however, made it the 
duty of the Tractor Company, the maker 
of the tractors, to furnish to the agents trac- 
tors reasonably fit for the general purposes 
for which the manufacturing company au- 
thorized the agents to sell the tractors: Wil- 
liston on Sales, Sec. 232; Bucy v. Pitts 
Agricultural Works, 56 N. W. 541.” 

It is not true that there is an implied war- 
ranty between a manufacturer and his com- 
mission agent. There is no other authority 
to support this proposition than the dec- 
laration of an obscure court in the case of 
Wood Mower & Machine Co. v. Thayer, 3 
N. Y. Supp. 465, cited by the Court in the 
principal case. It is a startling proposition 
to state that a warranty, in the sense of an 
independent subsidiary promise that the 
goods sold ‘shall be up to a certain standard 
of quality, can apply to anything ex- 
cept a sale. It has been held that as be- 
tween a manufacturer and dealer who buys 
for resale, that there is no warranty that 
the goods are salable. Baer Grocer Com- 
pany v. Barber Milling Co., 223 Fed. 969. 

The only theory on which an action by a 
commission agent in a case like this would 
be justified would be for a misrepresenta- 
tion and not for a breach of an implied war- 
ranty. If a manufacturer misrepresents an 
article and induces an agent to undertake 
its sale, the manufacturer would be liable 
for any time and money expended by the 
agent relying on representations 
without opportunity to investigate. But if, 
as in this case, an agent solicits the ex- 
clusive agency of an article designated by 
its trade name, the “Bullock Tractor” 
and afterward enters upon the performance 
of his contract and incurs great expense 
in advertising without the consent of his 
principal it is difficult to see on what ground 
he can seek to escape from a bad situation 


such 





created by his own lack of business judg- 
ment. If the principal had failed to carry 
out the warranties which the agent was au- 
thorized to give to purchasers so that the 
agent became liable thereon, the agent would 
have a righ of action. But in a case like 
this where the principal takes back every 
defective machine, thus performing his ex- 
press guaranty to the purchaser in every 
particular, it is hard to see wherein an 
agent, who sells on commission, should have 
a right of action for loss incurred in selling 
an article simply because in some cases 
machines are returned by some customers. 

This decision is bound to give trouble 
and ought to be corrected by the Supreme 
Court at the first opportunity. It is not 
likely to be relied upon, however, by many 
State or Federal courts but until it is over- 
ruled or discredited by the weight of au- 
thority it is likely to be a disturbing factor 
in the business of selling through commis- 
sion agents. 








NOTES OF IMPORTANT DECISIONS. 





IS ACCOMMODATION INDORSER’S LIA- 
BILITY AFFECTED BY EXTENSION OF 
NOTE?—The courts are showing a commend- 
able disposition to construe the uniform acts 
prepared by the Conference of Commissioners 
on Uniform State Laws, in such a way as to 
keep these laws uniform. This is particularly 
true with respect to the Negotiable Instru- 
ments Law. The Court of Appeals of Indiana 
recently considered a question of construing 
the Negotiable Instrumens Law on. which 
they had previously passed, and in deciding 
the question declared that it preferred to 
adopt the rule adhered to by the great weight 
of authority in other states. Fox. v. Terre Haute 
National Bank, 129 N. E. 32. 

This casé presented the single quesiion 
whether the accommodation maker of a prom- 
issory note is discharged if the holder, know- 
ing that the note was made for the accommo- 
dation of the payee and indorser, by agree- 
ment with the indorser upon a valuable con- 
sideration, without the maker’s consent, ex- 
tends the time of payment. 

The court held that an accommodation maker, 
or surety, though known to be such by the 
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payee, is not released by an agreement be- 
tween the payee and the principal obligor ex- 
tending the time of payment or postponing the 
payee’s right to enforce the instrument, though 
made without the assent of the accommodation 
maker. ; 

This decision is in line with the authorities. 
In the case of Bradley Engineering Co. v. Hey- 
burn (56 Wash., 628, 106 Pac 170, 134 Am. St. 
Rep., 1127) a note had been executed, signed 
by a certain named corporation and by Hey- 
burn and Ward. Suit was brought upon this 
note. One of the makers, Heyburn, appealed, 
and on appeal urged that the court below had 
erred in sustaining a demurrer to his answer 
in which he had alleged that he was an ac- 
commodation maker; that he was bound only 
as a surety; that said facts were well known 
to the plaintiff, and that plaintiff had, without 
his knowledge or consent, extended the time 
of the payment of said note, by reason of 
which, as such surety, he was released. In 
passing upon the question thus presented, the 
court, after quoting certain sections of the Ne- 
gotiable Instrument Act, said: 

“When we consider that it was the object of 
the Negotiable Instrument Act to make such 
instruments certain and to speak the true’ con- 
tract of the parties, thus saving the commercial 
world the hazard of trumped-up defenses or 
the peril of trying out collateral issues such 
as suretyship, etc., in case of suit, it would 
seem that we cannot reject the other sections 
and give effect only to sec. 58. * * * Being pri- 
marily liable as an accommodation maker, ap- 
pellant was not discharged by an extension of 
time to the principal debtor” (citing authori- 
ties). 

In the case of Bank et al. v. Williams (164 
Ky., 143, 175 S. W., 10) a note had been made 
by Brasher and Williams, payable to the order 
of the First State Bank of Nortonville. The 
bank, becoming insolvent, was placed in the 
hands of one Fowler as liquidating agent. 
Suit being brought on this note, Williams de- 
fended on the ground that he- was a mere 
surety and that the time of payment of said 
note had been extended without his consent; 
that the fact of his suretyship was known to 
all the parties therein. A trial by the court 
resulted in a finding that there had been a 
valid agreement for the extension of time of 
payment of the note, and Williams was _ re- 
leased from liability thereon. On appeal by 
the bank, in passing upon the question, the 
court said: 

“The act thus specifies how the instrument, 
and consequently the parties primarily liable, 
may be discharged, and the several ways in 
which persons secondarily liable may be dis- 
charged. When speaking of persons primarily 
liable it contains no provision releasing them 





by the holder extending the time for payment 
or postponing his right to enforce the instru- 
ment. When speaking of persons secondarily 
liable, it does provide that they may be re- 
leased by such an agreement. The question of 
release of a party by the extension of the time 
of payment being present in the legislative 
mind, it is evident that if it was intended that 
a person primarily liable should be so released 
it would have so provided in the act.” 





LIABILITY OF ONE WHO _  SUBSTI- 
TUTES AN ARTIFICIAL FOR A NATURAL 
CHANNEL OF A STREAM FOR RESULTING 
DAMAGE.—There has been much confusion 
in the authorities respecting the liability of a 
lower riparian owner for changing the channel 
of a stream and it has been said that he is 
liable for the damage caused by usual but not 
unusual floods. That this is not exactly an 
accurate statement of the rule is made clear 
by the recent case of Eikland v. Casey, 266 
Fed. 821, where defendant was held liable for 
substituting an artificial channel for a natural 
channel of a stream which during a season ot 
unprecedented rainfall washed away part of 
plaintiff’s land. The question in this case was 
over the refusal by the trial court to give an 
instruction requested by plaintiff to the effect 
that if the jury found that, if the channel had 
been built of a capacity equal to the natural 
channel, the plaintiff’s property would not have 
been damaged by the flood, then the defend- 
ants were liable. 

Reversing a judgment for defendant on the 
ground that this instruction should have been 
given, the Circuit Court of Appeals (9th Cir.), 
declared that the English rule as announced in 
Rylands v. Fletcher (L. R. 3, H. L. 330) hold- 
ing a riparian owner liable for changing the 
natural course of a stream unless he _ pro- 
vides an artificial channel at least ‘equal to 
the natural channel, was to be preferred to 
the American rule exonerating the riparian 
owner for so-called unprecedented floods. 
“This inherently just and equitable doctrine 
of the English courts,” says the Court of Ap- 
peals, “has been accepted in a few of the 
courts of the United States, as in Shipley v. 
Associates, 106 Mass. 194, 8 Am. Rep. 318; 
Wilson v. New Bedford, 108 Mass. 261, 11 Am. 
Rep. 352; Cohaill v. Eastman, 18 Minn. 324 
(Gil. 292), 10 Am. Rep. 184, and Knapneide v. 
Eastman, 20 Minn. 478 (Gil. 432), and no reason 
is suggested why it should be applied to the 
present case except the reason—if it be a 
reason—that it is opposed to the decided weight 
of American authority.” 

The English rule is succinctly stated in Green- 
cock Corporation v. Caledonian Ry. Co. (1917), 
A. C. 556, in which the Lord Chancellor said: 
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“It is the duty of any one who interferes 
with the course of a stream to see that the 
works which he substitutes for the channel 
provided by nature are adequate to carry off 
the water brought down even by an extraor- 
dinary rainfall, and if damage results from 
the deficiency of the substitute which he has 
provided for the natural channel, he will be 
liable.” 


The general American rule on this question 
is well stated by Wolverton, J., who dissented 
in the Eikland case when he says: 


I conceive the law to be that one desiring 
to change the channel of a stream, which he 
deems necessary in order to reap the greatest 
benefit to himself from his own holdings, must, 
for the protection of his neighbor, take care 
that the new channel is constructed in such a 
way, and of such ample capacity, that it will 
not impede the usual flow of the water in the 
stream, nor the ordinary flood waters, such 
as might be reasonably expected or anticipated 
by the exercise of common prudence and fore- 
sight, taking into consideration the known 
climatic conditions, the topography of the 
country, and the experience of persons long 
resident within the locality. He is not re- 
quired to anticipate unusual and extraordinary 
or unprecedented floods, such as are produced 
by the overwhelming cataclysms of nature, 
although they may not, in a strict sense, be 
classified as vis major or the acts of God. 


There is no doubt, however, that the Amer- 
ican rule is being slightly modified at least 
to the extent of requiring one who changes the 
channel of stream to provide even where extra- 
ordinary floods are not to be expected. In Ohio, 
ete., Ry. Co. v. Ramey, 139 II. 9, 28 N. E. 1087, 32 
Am. St. Rep. 176, it was said: 


“The principle, clearly, is that, although a 
rainfall may be more than ordinary, yet if it 
be such as has occasionally occurred, and it 
may be at irregular intervals, it is to be fore- 
seen that it will occur again, and it is the duty 
of those changing or restraining the flow of 
water to provide against the consequences that 
will result from it. It is within the knowledge 
of all who have long resided in this state that 
our streams are occasionally subject, after in- 
tervals which are sometimes of shorter and at 
other times of longer duration, to-great floods, 
occasioned by very heavy rainfalls, and their 
heights are known by those who have felt in- 
terested in them. Such rainfalls were not 
usual and ordinary, but they were unusual and 
beyond ordinary; i. e., they were extraordinary, 
and yet it is just as certain that like rainfalls 
will occur in the future as it is that the same 
laws of nature by which they are produced, 
and the same conditions to be affected by 
those laws, will continue to exist in the future 
as they have in the past.” 


It was there held that a cloudburst which 
had at irregular and infrequent intervals oc- 
curred within the memory of a man in a par- 
ticular locality was not to be classed as a vis 





major. So in Gulf, etce., R. Co. v. Pomeroy, 67 
Tex. 498, 3 S. W. 722, the court held that, if 
extraordinary inundations had occurred within 
the memory of the men then living, their re- 
currence should be anticipated and provision 
made against the danger likely to result there- 
from should a recurrence of the flood take 
place. In Gulf Red Cedar Co. v. Walker, 132 
Ala. 553, 31 South, 374, the court said: 

“The term ‘act of God,’ in its legal sense, 
applies only to events in nature so extraor- 
dinary that the history of climatic variations 
and other conditions in the particular locality 
affords no reasonable warning of them.” 








AGREEMENT BY PUBLIC OFFICER 
TO RENDER SERVICES FOR 
SUM LESS THAN COMPENSA- 
TION FIXED BY LAW AS A 
VALID AGREEMENT WHEN EX- 
ECUTED. 


In limine it is admitted that the rule ob- 
tains in the major part of the jurisdictions 
that a contract by a public officer to render 
services for no consideration, or for a com- 
pensation less than that fixed by law is, on 
the grounds of public policy, invalid, and 
that such officer may therefor recover the 
legal remuneration. 

It is the purpose of this article to re- 
view some cases that deal with the validity 
of such agreements, and to advance the 
argument that in certain classes of cases the 
public interest would be better subserved, 
by holding contracts whereby a public off- 
cer agrees to perform services required of 
him for a less compensation than that fixed 
by law as binding and valid, rather than 
by disregarding them as being contrary 
to public policy, and void. 

The moving consideration in voiding that 
class of contracts referred to is that they 
are opposed to public policy, are in effect 
outlawed, and hence are void and illegal. 

Before a complete and intelligent consid- 
eration of the questions involved in the 
proposition stated in the title may be had, 
it will be necessary to discuss briefly the 
policy of the law in declaring what manner 
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of contracts are opposed to public policy, 
and what contracts will be allowed the pro- 
tection of the law. Also, the ancient and 
modern views in reference to public offices 
and officers will be outlined. 

The following excerpts from a leading 
text on the body of the law gives a suffi- 
cient answer to your query, “What is Pub- 
lic Policy ?” 


By public policy is intended that principle 
of the law which holds that no subject can 
lawfully do that which has a tendency to be 
injurious to the public or against the pub- 
lic good, which may be termed the policy 
of the law, or the public policy in relation 
to the administration of the law. 


Public policy is a variable quantity, but 
it is variable only in so far as the habits, 
capacities and opportunities of the public 
have become more varied and complex, and 
the principles to be applied have always re- 
mained unchanged and unchangeable. It is 
not the interest of the parties alone that is 
to be considered the true test, but in each 
particular case, under the facts, the judicial 
inquiry is, will the enforcement of the con- 
dition be inimical to the public interests ? 

Public policy is variable: the very re- 
verse of that which is the policy of the 
public at one time may become public 
policy at another; hence no fixed rule can 
be given by which to determine what is 
public policy. The authorities all agree 
that a contract is not void as against pub- 
lic policy unless it is injurious to the in- 
terests of the public, or contravenes some 
established interest of society. 

Judicial tribunals hold themselves bound 
to the observation of rules of extreme cau- 
tion when invoked to declare a transaction 
void on grounds of public policy, and 
prejudices to the public interest must clearly 
appear before a court would be warranted 
in pronouncing a transaction void on this 
account. It is said that the powers of 
courts to declare a contract void for being 
in contravention of sound public policy is a 
very delicate and undefined power, and like 
power to declare statutes unconstitutional, 
should be exercised only in cases free from 


doubt. 


A further discussion and definition of 
public policy, and the principles under 


(1) Words and Phrases, Vol. 6, page 5813, 
et seq. 





which it should be invoked for the protec- 
tion of the government, of the public and of 
the individual, taken from Ruling Case 
Law, even more than the extracts from 
opinions given above, illustrates the fact 
that sound judgment, firm morals, and 
the rarest of legal sagacity are necessarily 
exercised in determining the legality of 
a contract or agreement. 


An exact definition of public policy has 
never been given. The courts have, how- 
ever, often approved Lord Brogham’s defini- 
tion of public policy as the principle which 
declares that no one can lawfully do that 
which has a tendency to be injurious to the 
public welfare. This principle it has been 
said, may be termed the policy of the law, 
or public policy, in relation to the admini- 
stration of the law. The question what is 
public policy in a given case is as broad 
as what is fraud in a given case, and is 
addressed to the common sense of the court. 
However, in view of the attitude character- 
istic of judges administering the principles 
of the common law, it has been declared 
that the principles to be applied have al- 
ways remained unchanged and unchange- 
able, and public policy is only variable in 
so far as the habits, capacities and oppor- 
tunities of the public have become trom time 
to time more complex. Statutes defining 
and declaring public rights, and private 
rights multiply rapidly. Public policy often 
changes as the laws change, therefore new 
applications of old principles are required. 


In other words, the courts will not de- 
clare a contract void on the ground of pub- 
lic policy unless it clearly appears to be in 
violation of the public policy of the state. 
A similar caution is one to the effect that 
before a court refuses to recognize a con- 
tract which is made in good faith, and stip- 
ulates for nothing that is malum in se or 
malum prohibitum, it should be satisfied 
that the advantage to accrue to the public 
from its holding is certain and substantial, 
not theoretical or problematical. 


A contract is against public policy if it is 
injurious to the interests of the public or if 
it contravenes some public statute, or con- 
travenes some established interest of so- 
ciety, or is against good morals, or tends to 
interfere with the public welfare or safety, 
or, as it has sometimes been stated, it is at 
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war with the interests of society, and is in 
conflict with the morals of the times.* 

The principles involved in determining 
what is and what is not at war with pub- 
lic policy are generally known, and the 
foregoing excerpts are interposed merely 
to freshen the memory, as to the fundamen- 
tals which govern. The principles of the 
doctrine as they have been given are so well 
supported by reason, and so firmly estab- 
lished by authority, that further elaboration 
for the purposes of this article is deemed 
unnecessary. 


That “the law is progressive and expan- 
sive, adapting itself to the new relations and 
interests which are constantly springing up 
in the progress of society,” is as well estab- 
lished, as that public policy is a variable 
quantity; and both propositions are ably 
illustrated by reference to the ancient and 
modern views in reference to public offi- 
ces. “At common law an office was de- 
fined to be a right to exercise a public or 
private employment, and to take the fees 
and emoluments thereunto _ belonging, 
whether public or private,” but now we have 
the rule, that “In America public offices are 
created for the purpose of effecting the ends 
for which government has been instituted, 
which are the common good, and not the 
profit, honor, or private interest of any man, 
family or class of men. In our form of 
government it is fundamental that the pub- 
lic offices are a public trust, and that the 
persons to be appointed should be selected 
solely with a view to the public welfare.”* 

The nature and origin of a great many of 
the common law rules tend to show that 
they are founded upon reason and justice, 
and that they are the result of an application 
of the fundamental rules of conscience and 
common sense, and legal reason, reputed to 
be common, to all nations, states and stages 
of society. The ramifications of the common 
law purport to be the perfection of rea- 


(2) 6 Ruling Case Law “Contracts” Pars. 115, 
119, 120. 

(3) Cooley’s Municipal Corporations, pages 
194, 195. 





son, and conversely reason is the essence or 
the soul of the law. One of the maxims of 
the common law is that when the reason 
ceases the law ought also to cease; and the 
application of this maxim has frequently 
removed from some particular rule, cases 
which in reason and justice, because of the 
circumstances, legislative enactment or 
otherwise have ceased to fall within its rea- 
sons. 


One argument urged in this article is 
that because of the revised view of. the 
law in reference to public offices, and their 
cbject, it should no longer be regarded as 
a breach of the public policy for certain 
classes of officers to contract to act without 
compensation. In olden times the office, in 
contemplation of law, existed for the man, 
in modern times the office exists, in contem- 
plation of law, for the common weal, hence 
the common weal is subserved by allowing 
officers to act at reduced compensation, in 
order that the common treasury (speaking 
figuratively ) can be swelled for the common 
good. The new policy of the law is in 
favor of the:public as opposed to the old 
policy in favor of the officer; the contract 
to act for less than the compensation al- 
lowed by law is to the advantage of the 
public, hence the reason for declaring such 
contract at war with the public policy hav- 
ing ceased to exist, the law should cease, 
and such contracts, when executed by the 
officer, should be adjudicated to be legal 
and binding. 

To turn from the abstract to the con- 
crete: it was stated in the case of Bloom v. 
Hazzard,‘ that, “An agreement by a con- 
stable to make a levy on execution issued 
and to take less than his legal fees there- 
for where the value of the property levied 
upon is presumably less than the judgment 
and fees is not void as against public 
policy.” In determining that the conten- 
tion, that the contract was an agreement by 
a public officer to act for less than his le- 
gal fee, and was therefore opposed to pub- 


(4) 104 Cal. 310, 37 Pac. 1037. 
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lic policy, was erroneous, the Court in part 
said: 

“\We fail to see any valid ground on which 
the claim can be sustained. The agreement 
Was not intended to work any fraud or 
wrong upon any party, and so far as ap- 
pears, it cannot be classed as malum in se or 
malum prohibitum. It may be that the 
property was not worth enough to pay fees, 
and there was no violation of public policy 
in his agreeing to take less than the legal 
fee. The law is in no way violated.” 

“Where the board of fire commissioners 
by resolution illegally reduced the salary of 
the chief engineer in the fire department, 
and the chief having agreed to work for 
the reduced amount, accepts the salary at 
the end of the month, he cannot recover the 
difference, the contract being entirely ex- 
ecuted, even though the larger compensation 
was fixed by statute.” 

“That an agreement between a city offi- 
cer and the common council, by which the 
officer agreed to accept less than the salary 
fixed by law for the office, which had been 
assented to and acted upon for five years, 
could not be repudiated and the balance re- 
covered on the ground that the agreement 
was void and against public policy, the 
Court saying that the public interest would 
be much better promoted by compelling 
those entering into contracts voluntarily to 
perform them.”* 

“And in two jurisdictions it has been held 
that where the illegal contract for the per- 
formance of official acts has been executed 
and the amount agreed upon to be paid has 
been paid, this is in effect the assignment of 
the balance of the fees already earned, and 
there can be no recovery therefor.’ 

In fine it might be stated that executed 
contracts of the class mentioned in this ar- 
ticle should be sustained: First, as the rea- 
son for the rule which invokes the doctrine 
of public policy has ceased to exist when the 
contract has become executed ; Second, such 
contracts, when executed, can be supported 
on the ground that: 


(a) Amounts to an assignment of the 
earned portion of the fees or compensation, 
(b) Amounts to an estoppel, 


(5) De Boest v. Gambell et al., 35 Ore. 368, 
58 Pac. 72, rehearing denied. 

(6) Kay v. Moncton, 36 N. B. 377, cited in 
note in 36 L. R. A. (N. S.) 246. 

(7) Note 19 Ann. Cas. 1076. 





(c) Public interest promoted by compel- 
ling people to honor their executed contracts 
freely entered into in good faith. 

(d) Reason for making anti-public policy 
doctrine has ceased to exist. 

It is the office of this article to contend 
that the rule that contracts by public offi- 
cers to act in their official capacity for noth- 
ing, or for less than their legal fee are void 
as opposed to public policy, should be ap- 
plied exclusively to executory contracts, 
and to insist that the aims of public policy 
will be better subserved by compelling 
homage to executed contracts on the 
grounds asserted above, the reason for 
holding such contracts illegal as opposed to 
public policy having ceased to exist when 
the contract is fully performed by the pub- 
lic officer the rule ‘should abate. 


Dewey A. Dye. 
Bradentown, Fla. _ ~~ 








INJURIES ARISING OUT OF AND 
IN THE COURSE OF THE EM- 
PLOYMENT—III—DURING CES- 
SATION OF WORK. 


Introductory—The statement that it is 
impossible to formulate an absolute test 
for determining whether or not an acci- 
dent to a workman arose out of and in 
the course of his employment, and that 
each case must be governed by its particu- 
lar facts, applies peculiarly to this class of 
cases. In this respect, however, the rule 
that an employee is in the course of his 
employment when he is doing what a man 
so employed may reasonably do within a 
time during which he is employed and at a 
place where he may reasonably be during 
that time to do such thing, should be borne 
in mind as a general test as to whether or 
not the employee in a given case was acting 
within the scope of his employment. 

The preparation reasonably necessary for 
beginning work after the employer’s prem- 
ises are reached, and for leaving when the 
work is over, is a part of the employment. 
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A workman is none the less in the course 
of his employment because he is engaged in 
changing his street clothes for his working 
clothes, or in changing his working clothes 
tor his street clothes." 


Acts which are necessary to the life, com- 
fort, and convenience of the employee, 
while at work, though personal to himself, 
and not technically acts of service, are in- 
cidental to the service. Such acts are re- 
garded as inevitable incidents of the em- 
ployment, and accidents happening in their 
performance are regarded as arising out of 
and in the course of the employment.” 

These rules, however, are limited by the 
bounds of reason, and by the well-established 
rule that for an injury to arise out of and 
in the course of the employment it must 
occur while the employee is doing that 
which he is employed to do, and it must 
arise as a natural incident of the work. So, 
where an employee, engaged in marking 
soles with a rubber stamp, while waiting 
for work crossed the room to bid good-by 
to a fellow employee, who had been drafted, 
and while leaning on the latter’s bench 
caught his fingers in an unguarded cog- 
wheel, the accident was held not to arise 
out of or in the course of the employ- 
ment.® 

Where an work 
and went out of the building in which he 
was employed, temporarily, for a purpose 
of his own, and was killed on the em- 
ployer’s switch track, it was held that the 
accident did not arise out of and in the 
course of his employment.* 


employee quit his 


And where an elevator operator left his 
post to scuffle with another employee while 
the elevator was moving, and his foot was 
caught and injured, the injury did not arise 
out of the employment.® 


(1) Terlecki v. Strauss, 85 N. J. L. 454, 89 Atl. 
1023, 4 N. C. C. A. 584. 

(2) Holland-St. L. Sugar Co. v. Shraluka, 
Ind. App., 116 N, E. 330, 15 N. C. C. A. 271. 

(3) Di Salvio v. Menihan Co., 225 N. Y. 123, 
121 N. E. 766. 

(4) Piske y. Brooklyn Cooperage Co., La., 78 
So. 734, 2 W.C. L. J. 264. 

(5) In re Moore, 225 Mass. 258, 114 N. E. 204. 





Lunch Hour Accidents—An_ accident 
happening to an employee while eating his 
lunch on his employer’s premises in ac- 
cordance with express permission or usual 
custom, is said to arise out of and in the 
course of the employment if incidental to 
2° 

The temporary interruption to the work 
thus caused will not be regarded as termi- 
nating his character as employee or as ex- 
cluding him from the protection of the com- 
pensation statutes.’ , 


In a case in which it appeared that an 
employee of a railroad construction com- 
pany was struck and killed by a train while 
crossing a bridge, which he had been in- 
structed not to use, to eat his lunch, the 
Court, denying compensation, said : 


“Inasmuch as an injury occurring during 
the noon hour only arises out of and in 
the course of the employment when the 
employee is using a way which he had a 
right to use and which was the only avail- 
able way, or as safe as any other available 
way, to reach the place he was to eat his 
lunch, it was ifcumbent on the administra- 
trix to establish those facts by competent 
evidence. ‘The record is silent upon that 
question.. As it appears from the record 
that the deceased was violating an instruc- 
tion of his employer when the accident oc- 
curred, the injury cannot be said to have 
arisen out of and in the course of the em- 
ployment.’ 

An employee, for the purpose of heating 
water in which to wash, placed a pail of 
cold water in a tank of hot liquid, which 
he thought to be hot water, the usual 
method of heating water not being available, 
and an explosion followed. It was held 
that the accident arose out of and in the 
course of the employment.” 

An employee who was injured by a fall- 
ing wall while eating dinner on his em- 


(6) Mann v. Glastonbury Knitting Co., 90 
Conn, 116, $6 Atl. 368, L. R. A. 1916D 86. 

(7) Highley v. Lancashire & Yorkshire R. 
Co., 9 B. W. C. C. 496. 

(8) Nelson R. Constr. Co. y. Industrial Com’n., 
286 Ill. 632, 122 N. E. 113, 18 N. C. C. A. 1035-1036. 

(9) Ansted Spring & Axle Co. v. Ayres, Ind. 
App., 121 N. E. 446, 18 N. C. C. A. 1022. 

(10) Blovelt v. Sawyer, 89 L. T. 658, (1904) 1 
K. B. 271, 20 T. L. Rep. 105, 6 W. C. C. 16. 
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ployer’s premises, was allowed compensa- 
tion.’” 

Injuries arose out of and in the course 
of the employment where the employee was 
seated on a piece of rubber eating lunch, 
a custom tacitly consented to by the em- 
ployer, when a large pile of crude rubber 
near him unexpectedly fell on him ;*! where 
an employee, engaged with others in grad- 
ing a street, went to a tool house to eat 
his lunch, the day being cloudy and cold, 
and was burned by an explosion of gaso- 
line in the tool house ;'* where an employee 
who, after eating lunch and while walking 
along a passageway near a river bank, fell 
into the river and was drowned."* 

If a man chooses a place in which to eat 
his lunch which is dangerous and not sanc- 
tioned by his employer, he is not then within 
the protection of the compensation laws." 

A factory employee who returned from 
dinner to a room through which he had to 
pass to reach his place, and there waited 20 
minutes with other employees, holding a 
girl on his knee, and who was injured while 
getting up from such position by getting his 
hand caught in a machine, was not in the 
course of his employment. “The injury oc- 
curred while he was attempting to extri- 
cate himself from a posture and course of 
behavior utterly foreign to the business of 
the subscriber. That risk was not 
dental to his employment.”*® 

Using Elevator During Noon Hour—A 
factory employee who was expected to eat 
his lunch and spend the noon hour at the 
factory, and to operate an elevator as occa- 
sion demanded, was found crushed between 
the elevator and gate during noon hour. In 
holding that his dependents were entitled to 
compensation, the Court said: “The fact 


inci- 


(11) Racine Rubber Co. v. 
165 Wis. 600, 162 N. W. 664. 

(12) Haller v. Lansing, 195 Mich. 753, 162 N. 
W. 335, 14 N. C. C. A. 950. 

(13) Milwaukee Western Fuel Co. v. Indus- 
trial Com’n., 159 Wis. 635, 150 N. W. 988, 12 
mC. Cy A. FT. 

(14) Brice v. Edward Lloyd, (1909) 2 K. B. 
804, 2 B. W.C. C. 26. 

(15) Rochford’s Case, Mass., 124 N. E. 891, 5 
W.C. L. J. 248. 


Industrial Com’'n., 





thac the accident occurred during the noon 
hour and while the plant was not in oper- 
ation has no bearing on the case. The de- 
ceased was required to take his lunch to 
the plant with him and was permitted and 
expected to eat it upon the premises. No 
particular place was assigned to any of the 
employees to eat their lunch, but each man 
Was permitted to eat it wherever he de- 
sired about the plant. All the employees 
used the elevator during the lunch hour as 
they had occasion to, just as they used it 
during the hours the plant was in operation. 
Whether the deceased was negligent in his 
operation of the elevator, or in attempting 
to get off while it was in motion, is imma- 
terial. He was permitted to use this ele- 
vator as an incident of his employment, and 
Was so using it.’ 

Rest and Recreation—A newspaper com- 
pany had established rules against com- 
positors leaving the composing room, but 
had ceased to enforce them, and it was a 
well-established custom for the compositors 
to seek air on the roof. An employee went 
to the roof for air on a hot night, and fell 
therefrom and was killed. It was held that 
he was in the course of his employment, 
although at the time he was not engaged in 
labor. “The fact that the unprotected place 
upon the roof where it is found the deceased 
fell off is 23 feet away from the foot of the 
stairway is not decisive against the claim- 
ant. He could have been found to be right- 
fully upon the roof and was not bound to 
remain at the foot of the stairs or on any 
particular part of the roof.”"* 

A finding that a laborer, employed in 
track laying by a street railway company, 
was injured while sitting on the street curb 
during a lull in the work, but while o” 
duty, was sufficient to support an award in 
his favor."® 

A lighterman, who, while waiting for the 
tide to ebb, went from his barge to a small 

(16) Humphrey v. Industrial Com’n., 285 Ill. 
372, 120 N. E. 816, 3 W.C. L. J. 102. 

(17) In re Von Ette, 223 Mass, 56, 111 N. E. 
696, L. R. A, 1916D 641. 


(18) Malone v. Detroit United Ry., Mich., 167 
N. W. 996, 2 W. C. L. J. 293. 
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boat a short distance away to rest, where 
he was injured, was entitled to compensa- 
tion. “The reason for his going to the 
boat was that from that place he could tell 
the time of the tide, whereas elsewhere he 
could not. Under these circumstances, the 
learned County Court Judge has found 
that, in going to rest in a small boat, the 
man was acting reasonably and in further- 
ance of his duties.’"” 

Amusement — A seventeen-year-old girl, 
who was paid by the hour, was injured 
during a half-hour intermission at noon. 
‘Although at liberty to leave the premises, 
she remained there and, after eating lunch, 
engaged with fellow employees, in accord- 
ance with a custom known to and approved 
by her employer, in riding on a truck, her 
injury being caused by falling from the 
truck while it was being drawn by a fellow 
employee. It was held’that a finding was jus- 
tified that the accident occurred in the 
course of her employment and arose out 
of it. “The fact that she was working by 
the hour, and that the accident took place 
out of working hours, does not conclusively 
establish that it did not occur in the course 
of her employment. The shortness of the 
intermission suggests that it was the expec- 
tation that most of the employees would 
remain on the premises, and the practice 
shown by the evidence confirms this. The 
purpose of the plaintiff and her associates 
in remaining in the factory after their lunch 
had been eaten was presumably to be on 
hand when work commenced, in order that 
there might be no delay—a matter in 
which the employer had an obvious in- 
terest.’’*° 

Going to Get Pay—An employee going 
in a proper way to receive his pay is within 
the course of his employment, and may re- 
cover for injuries received during such 
time.*? 





(19) May v. Isom, 110 L. T. 525, 7 B. W. C. 
Cc. 148. 

(20) Thomas v. Proctor Gamble Mfg. Co., 
Kans., 179 Pac. 372, 3 W. C. L. J. 712. 

(21) Riley v. Holland & Sons, (1911) 1 K. B. 
1029, 104 L. T.+371, 27 T. L. Rep. 327, 80 L. J. 
K. B. 814, 4 B. W. C. C. 155; Talacznski v. Ar- 





This is true, although his injury may be 
due to “horse-play” on the part of other 
employees.** 


An employee in a lumber camp was per- 
mitted to ride on a logging train to go for 
his wages. On the occasion in question he 
told his foreman that he was going to take 
a vacation, and the latter gave him a time 
slip for that purpose. While riding on 
the train on his way to get the money, he 
was injured. In affirming judgment for 
compensation, the Court said: ‘He was 
entitled under his contract to receive com- 
pensation for his services. His employer 
directed him to go to a place some distance 
irom his work to get his pay and offered 
him the means of transportation for going 
there. He went in obedience to the duty 
placed upon him by his employer and ac- 
quiesced in by him, performing the last act 
under the contract, whereby each could re- 
ceive the full benefit thereof. Had the em- 
ployer paid him at the camp, a different 
question would be presented.”’** 

Where, however, the employee takes a 
route in going for his pay which he has no 
right to take, and is injured as a result, he 
is not within the protection of the compen- 
sation acts.** 

Taking Shelter from Weather—Where a 
section hand was killed by lightning while 
in a barn, where he had gone to take refuge 
from a storm at the direction of his fore- 
man, it was held that his death did not re- 
sult from an injury arising out of his em- 
ployment, since there was nothing in his 
employment that rendered him peculiarly 
liable to lightning strokes.** 





An employee engaged in dumping cars, 
on a cold night, during an interval of 


mour & Co., Ill. Ind. Bd., 12 N. C. C. A. 664; 
Garls v. Pekin Cooperage Cu., Ill. Ind Bd., 12 N. 
Cc. Cc. A. 552-553; Boesenberg v. Butterick Pub. 
Co., 4 N. Y. St. Dep. Rep. 367. 12 N. C. C. A. 553. 

(22) Pekin Cooperage Co. vy. _ Industrial 
Board, 277 Ill. 53, 115 N. E. 128. 

(23) Hackley, ete., Co. v. Industrial Com’n., 
165 Wis. 586, 162 N. W. 921. 

(24) Ames v. New York Cent. R. Co., 178 
App. Div. 324, 165 N. Y. Supp. 84. 

(25) Klawinski v. Lake Shore & M.S. R. Co., 
185 Mich. 643, 152 N. W. 213. L. R. A. 1916A 342. 
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leisure for the purpose of protection laid 
down in a position where he was subse- 
Held, that 
the accident arose out of and in the course 
of his employment. “To protect himself 
from undue and unnecessary exposure to 
the cold was a duty he owed his master as 
well as himself, and it does not follow that 
he left his master’s employment because he 
negligently allowed the second car to run 
into him while he was warming himself.’*° 


A workman on a telegraph line, who was 
injured while taking refuge during a storm 
under a freight car, where he had gone to 
sleep, was within the protection of the com- 
pensation law.** 


Matters Personal to Employee—An em- 
ployee going to and from and while using 
a toilet is within the scope of his employ- 
ment, and within the protection of the com- 
pensation statutes.** But where the injury 
results solely from the sportive act of a 
fellow employee, no recovery can be had.*° 


If an employee leaves the sphere of his 
employment for some purpose of his own, 
entirely disconnected with and not in any 
way incidental to his employment, he is not 
within the protection of the compensation 
laws. 


Decedent was employed by a city to 
spread cracked stone on the roads, and was 
fatally injured while talking about per- 
sonal matters with the engineer of a steam 
roller, hired by the city by the day for work 
on the roads; the engineer having called to 
decedent, who went and climbed on the 


(26) Northwestern Iron Co. v. Industrial 
Com'n., 160 Wis. 633, 152 N. W. 416. 

(27) Moore v. Lehigh Valley R. Co., 217 N. 
Y. 627, 111 N. E. 1092. 

(28) Zabriskie v. Erie R. Co., 86 N. J. L. 266, 
92 Atl. 385, L. R. A. 1916A 315; Welden v. Skin- 
ner & Eddy Corp., Wash., 174 Pac. 452, 2 W. C. 
L. J. 860; Milwaukee Western Fuel Co. v. In- 
dustrial Com’n., 159 Wis. 635, 150 N. W. 998, 12 
N. C. C. A. 77; Houston & T. C. R. Co. v. Turner, 
99 Tex. 547, 91 S. W. 562; Hagenback v. Leppert, 
Ind. App., 117 N. E. 531, 1 W. C. L. J. 64; State 
ex rel v. District Court, Minn., 172 N. W. 310, 
18 N. C. C. A. 1042; Armstrong v. Cregson & Co., 
(1916) W. C. & Ins. Rep. 226,15 N. C. C. A. 265. 

(29) De Filippis v. Falkenberg, 170 App. 
Div. 153. 





roller. It was held that the accident did 
not arise out of or in the course of the em- 
ployment.*° 

Answering Personal Telephone Call— 
The rule has been stated that, “when a 
workman in a factory goes to a telephone 
which is maintained in the factory to an- 
swer a call, from whatever source, it will 
be presumed that he is performing an act 
necessary to his comfort and convenience, 
and that such act is an incident of his em- 
ployment, where the employer has estab- 
lished no rule to the contrary.’ 

An injury to a factory employee while 
going to answer a telephone call in another 
part of the factory, was held to have arisen 
out of and in the course of the employ- 
ment.** 

An employee’s duties included the answer- 
ing of telephone calls. On the occasion in 
question he was injured by falling down 
stairs while answering a personal telephone 
call, after actual business hours. It was 
held that a finding that the injury arose out 
of and in the course of his employment was 
justified. ‘The evidence would warrant the 
conclusion that it was the duty of the em- 
ployee to answer telephone calls even out- 
side the usual business hours. If this was 
his duty, then the circumstance that the 
call happened to be one which interested 
him personally would not prevent his con- 
duct in attending to the call from being 
service arising out of and in the course of 
his employment. There is nothing to indi- 
cate that the time spent at the telephone was 
longer than necessary to answer a call.”** 

The next article of this series will deal 
with the question of the effect on the right 
to compensation for injuries arising out 
of and in the course of the employment, of 
disease, pre-existing or subsequently aris- 
ing. 

C. P. Berry. 

St. Louis, Mo. 


(30) In re O'Toole, 229 Mass. 165, 118 N. E. 
id 


(31) Holland-St. L. Sugar Co. v. Shraluka, 
Ind. App.. 116 N. E. 330, 15 N. C. C. A. 271. 

(32) Holland-St. L. Sugar Co. vy. Shraluka, 
Ind. App., 116 N. E. 330, 15 N. C. C. A. 271. 

(33) In re Cox, 225 Mass. 220, 114 N. E. 281, 
156 N. C. C. A. 271. 
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INTOXICATING LIQUORS—FORMER 
JEOPARDY. 





UNITED STATES v. PETERSON 





268 Fed, 864. 





District Court, W. D. Washington, N. D. Octo- 
ber 18, 1920. 


Eighteenth Amendment 
to the Constitution, providing that “the Con- 
gress and the several states shall have con- 
current power to enforce this article by ap- 
propriate legislation,” does not confer power 
on state courts to enforce a congressional 
act, but on the Legislature of a state to enact 
on state courts to enforce a congressional 
legislation, for enforcement of the amendment; 
and a defendant who has been convicted in a 
state court for violation of such a state stat- 
ute, whether enacted before or since the amend- 
ment, cannot be again prosecuted in a federal 
court on the same facts for violation of the Na- 
tional Prohibition Act. 


Section 2, of the 





NETERER, District Judge. These cases are 
submitted together. The defendants in the sev- 
eral cases are charged with violation of the 
National Prohibition Act. Pleas in bar have 
been filed by each of the defendants in causes 
5245 and 5568, setting forth conviction in the 
state court upon the same facts, and in causes 
5573, 5570, and 5350, convictions in municipal 
courts upon the same facts. The sufficiency of 
the pleas is challenged. 


The Washington Prohibition Law (Laws 
1915), c. 2, p. 2) is more stringent in its pro- 
visions as to possession and use of intoxicating 
liquors than the National Prohibition Act (41 
Stat. 305). It is sometimes called a “bone-dry” 
law. To the same effect is the city ordinance. 
The question for decision is: What, if any, 
relation do the state law and city ordinance 
bear to the national act? 


The Eighteenth Amendment to the Constitu- 
tion reads: 


“Section 1. After one year from the ratifi- 
eation of this article the manufacture, sale, or 
transportation of intoxicating liquors within, 
the importation thereof into, or the exportation 
thereof from, the United States and all territory 
subject to the jurisdiction thereof for beverage 
purposes is hereby prohibited. 

“See. 2. The Congress and the several states 
shall have concurrent power to enforce this ar- 
ticle by appropriate legislation.’ ’ 





The Supreme Court, in Rhode Island v. Pal- 
mer, 252 U. S. —, 40 Sup. Ct. 486, 64 L. Ed. —, 
decided June 7, 1920, said: 


“6. The first section of the amendment 
* * * is operative throughout the entire ter- 
ritorial limits of the United States, binds all 
legislative bodies, courts, public officers, and in- 
dividuals within those limits, and of its own 
force invalidates every legislative act, whether 
by Congress, by a state Legislature, or by a ter- 
ritorial assembly, which authorizes or sanc- 
tions what the section prohibits. * * * 

“9. The power confided to Congress by that 
section (2), while not exclusive, is territorially 
coextensive with the prohibition of the first sec- 
tion, * * * and is in no wise dependent on 
or affected by action or inaction on the part of 
the several states or any of them.” 

Section 2, article 6, Constitution, provides: 

“That this Constitution and the laws of the 
United States, and the laws * * * made in 
pursuance thereof, * * * shall be the su- 
preme law of the land.” 


Section 2, art. 18, and section 2, art. 6, must 
have harmonious relation, since no express dec- 
laration in the amendment was made, nor are 
the provisions necessarily inconsistent. The 
national legislation, therefore, is paramount, 
and the state laws, when in conflict, must 
yield, Ballaine v. Alaska N. Ry. Co., 259 Fed. 
183, 170 C. C. A. 251, and cases cited. Much 
“bewilderment” is created by ‘“‘concurrent power 
to enforce by proper legislation,’ granted by 
section 2, art. 18. This is a conferred power, 


‘not upon courts of the state, giving them con- 


current jurisdiction to enforce a congressional 
act, but primarily a power conferred upon the 
state Legislature, and through it upon the state 
courts, by such legislation as it may enact in 
harmony with the National Prohibition Act, to 
enforce article 18, and while the amendment “of 
its own force repeals” all inconsistent laws, it 
preserves inviolate laws of the state consistent 
with its provisions. 

The state, then, may by appropriate legisla- 
tion exert its power to enforce article 18, either 
Ly new legislation or appropriate existing leg- 
islation. Neither article 18 nor the Congress 
sought to destroy any existing remedies by a 
state to curb the drink evil, and where existing 
remedies are provided by a state, available for 
the enforcement of article 18, and in harmony 
with the Prohibition Act, supra, the power of 
the state, through its courts, may be invoked, 
and a conviction in a state court for conduct 
which is in violation of the Prohibition Act, 
supra, is a bar to a prosecution in the federal 
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courts. It seems manifest that it was not the 
intent that a person should be punished by the 
state and federal law for the same offense. 

The concurrent power given to the state does 
not, however, authorize the state to delegate 
that power to municipalities. It is a power 
which must be exercised by the state itself. 
Everett School District v. Pearson, et al. (D. 
C.) 261 Fed. 631. The state may confer power 
on municipal courts and officers to enforce un- 
der state authority article 18, but it has not 
done so. A conviction for violation of a muni- 
cipal ordinance, pursuant to grant of power 
given by the state is not a bar to prosecution 
in the federal court for violation of the provi- 
sions of the National Prohibition Act. 


Note—Conviction Under State Dry Law As 
Bar to Prosecution Under Federal Act.—In 
Tharpe v. State, Ga. App., 100 S. E. 754, the 
accused was indicted under the state law for 
making alcoholic liquors, and pleaded former 
jeopardy, alleging “that he pleaded guilty in 
the United States District Court for the offense 
of violation of the internal revenue laws of the 
United States; that the offense charged is the 
very same offense as that he is now charged 
with; that the United States District Court had 
full jurisdiction to try him.” It was held that 
the plea was properly stricken, because “it shows 
on its face that he pleaded guilty in a different 
jurisdiction, and to an indictment which charged 
a violation of a federal statute, and to the com- 
mission of a crime which is entirely different and 
distinct from the one for which he was indicted 
and tried in the state court.” See also State v. 
Kenney, 83 Wash. 441, 145 Pac. 450. 

In Moore v. Illinois, 55 U. S. (14 How.) 13, 
14 L. Ed. 306, it is said, the court speaking of 
the same act being punishable under both state 
and federal law. “The same act may be an 
offense or transgression of the laws of both. 
Thus, an assault upon the Marshal of the United 
States, and hindering him in the execution of 
legal process, is a high offense against the United 
States, for which the perpetrator is liable to pun- 
ishment; and the same act may be also a gross 
breach of the state, a riot, assault, or a murder, 
and subject the same person to a punishment. 
under the state laws, for a misdemeanor or fel- 
ony. That either or both may (if they see fit) 
punish such an offender, cannot be doubted. Yet 
it cannot be truly averred that the offender has 
been twice punished for the same offense; but 
only that by one act he has committed two of- 
fenses, for each of which he is justly punish- 
able. He could not plead the punishment by one 
in bar to a conviction by the other.” 

Prosecution for violation of a state prohibi- 
tion law before one of two tribunals having con- 
current jurisdiction is a bar to prosecution for 
the same act in the other tribunal. Bryan v. 
Com., Va., 101 S. E. 316; Leigeber v. State, Ala., 
App., 86 So. 126. 

It is well settled law that conviction for the 
violation of a municipal ordinance cannot be 
pleaded in bar to a prosecution for the violation 
of a state law. Leigeber v. State, Ala. App., 86 
So. 126. 





ITEMS OF PROFESSIONAL 
INTEREST. 





BAR ASSOCIATION MEETINGS FOR 1921— 
WHEN AND WHERE TO BE HELD. 





American—Cincinnati, Ohio, August 31, Sep- 

tember 1 and 2. 

Arkansas—Hot Springs, June 2 and 3. 
Georgia—Tybee Island, June 2, 3 and 4. 

_ Illinois—Dixon, June 9, 10 and 11. 
Indiana—Indianapolis, July 13 and 14. 
Iowa—Waterloo, June 23 and 24. 

New Jersey—Asbury Park, June 28, 29 and 

30. 

Virginia—Norfolk, April 26, 27, 28. 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 








QUESTION No. 196. 

Relation to Client; Fees; Privileged Commu- 
nications—Securing attachment against client's 
funds, to enforce payment of lawyer's bill— 
not necessarily improper.—An attorney nego- 
tiates an agreement of settlement of pending 
litigation for an absent client, and thus obtains 
knowledge of the existence and whereabouts of 
the fund to be paid in settlement to his client. 
The payment of the fund to the client is con- 
ditioned upon the execution and delivery of a 
general release by the client. Client owes the 
attorney another bill for other professional serv- 
ices. May the attorney, without violation of 
any principle of professional propriety, secure 
a warrant of attachment to be levied against 
the fund upon learning that in order to avoid 
the payment to the attorney of the bill for other 
professional services the client is transmitting 
the general release through other channels so 
as to secure and remove the fund from the 
jurisdiction without paying the bill for other 
professional services. 


ANSWER No. 196. 

In the opinion of the Committee there is 
no professional impropriety in the course sug- 
gested; the knowledge of the fund does not 
appear to have originated in a confidential com- 
munication from the client. (The Committee 
distinguishes the question from Question No. 
44 where it considered that the attorney could 
not under circumstances there stated, properly 
avail himself of confidential information re- 
ceived from the client.) S 
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BOOK REVIEWS. 





MONTGOMERY’S FEDERAL INCOME TAX 
PROCEDURE, 





This is the first volume of the new revision of 
the series known as Montgomery’s Tax Pro- 
cedure, 1921. Each volume, however, is com- 
plete in itself and not connected by classifica- 
tion, paging or otherwise with the other vol- 
ume. The first volume of the series is entitled, 
“Federal Income Tax Procedure, 1921.” Volume 
II, “Federal Excess Profits Tax Procedure, 
1921.” The third volume is a local book cover- 
ing “New York State Income Tax Procedure.” 

Mr. Montgomery’s books are written in a 
clear, lucid, non-technical style in order that 
they may appeal to business men and laymen 
as well as to the professional man. This is 
the fifth edition of these manuals which seem 
to be very popular with business. We believe 
lawyers would also find them very valuable, 
especially on account of the many practical sug- 
gestions with respect to procedure which the 
author makes. 

Volume one is a complete manual on the law 
and regulations for 1921 affecting the assess- 
ment, compilation and payment of the Federal 
Income Tax on individuals, partnerships and 
corporations for income received in 1920. 

Like other books from the pen of Robert H. 
Montgomery of the New York bar, the style of 
this work is not only interesting and often 
entertaining but the subject is discussed with 
great accuracy, and thoroughness. There is a 
complete classification of departmental regula- 
tions and decisions which of itself is of great 
value, 

Published in one volume of 1,206 pages and 
bound in blue cloth. 





MONTGOMERY’S EXCESS PROFITS TAX 
PROCEDURE, 1921. 





The second volume of Mr. R. H. Montgomery’s 
work on Income and Excess Profits Procedure 
has just appeared. While it is part of a set of 
books, this volume is independent of the one 
on the Income Tax and is complete in itself 
without reference to any other volume. The 
work is authoritative; it is written by one who 
is not only a lawyer and an accountant, but 
is skilled in the actual administration of the 
Income and Excess Profits Law. 

This volume in treatment and exhaustive ci- 
tation of laws and departmental regulations is 
as noteworthy as the first volume on Income 





Taxes, but its subject matter is one which is 
likely soon to become obsolete. Public opinion 
is clearly against the Excess Profits Tax and 
the law is not likely to be in force in 1922. 

Printed in one volume of 594 pages, and 
bound in blue cloth. 








HUMOR OF THE LAW. 





“You should try to curb your bad habits.” 
“What’s the use? Soon all of them will be 
abolished by constitutional amendments.”—Life. 





There is a blind man who wheels a legless 
comrade up and down Fifth avenue in the late 
afternoons. They collect a goodly sum from 
the passers-by. They were taken to court the 
other day for some petty violation regarding 
begging. 

“I feel very sorry for you two,” said a kindly 
Magistrate, “but, despite your handicaps, you 
must be careful to obey the laws. I dismiss 
you both.” 

They started away, when the legless man 
said: ‘“‘You needn’t feel so sorry for us, Judge. 
We have a pretty good time. I would rather be 
like I am than like I used to be. When I had 
my legs I didn’t get out at all.” 

“How’s that?” inquired the Magistrate. 


“TI was married,” was the reply.—O. W. McIn- 
tyre in Globe-Democrat. 





Ketchem: “So you found the simp a dead 
easy mark, eh?’ 

Skimmem: “Easy? Take my honest word 
for it, old pal, that sap responded so quickly 
to the Ponzi treatment that separating him 
from his life savings was just like taking 
money from the Shipping Board.”—Buffalo Evr- 
press. 





He was one of the few remaining old-time 
darkies. He had finished the odd jobs for which 
he had been employed, and, hat in hand, ap- 
peared at the back door. 

“How much is it, uncle?” he was asked. 

“Yo’ say how much? Jest whateber yo’ all 
say, missis.” 

“Oh, but I’d rather you would say how much,” 
the lady of the house replied. 

“Yas, ma’am! But, ma’am, Ah’d rather hab 
de 75 cents yo’ all would gimme dan de 50 
cents Ah’d charge yo’ all.—Life. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Coarts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 

Pub. Co., St. Paul, Minn 
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1. Aliens—Inheritance of Land.—Under ar- 
ticle 4 of the Treaty of March 2, 1899, with 
Great Britain providing that the stipulations of 
such treaty shall not apply to any of the British 


colonies, unless notice to that effect shall have 
been given on behalf of such colony by the 
British government, where such notice was 


never given on behalf of Canada, a British sub- 
ject, who is a resident and citizen of Canada, is 
not entitled to the benefits of articles 1 and 2, 
relative to inheritance, and cannot inherit land 
in Kansas, contrary to the laws of that state.— 
Sullivan v. Kidd, U. S. S. C., 41 Sup. Ct. 158. 


2. Bankruptcy Defined—“Fair valuation.”— 
Within Bankruptey Act, § 1, el. 15 (Comp. St. 
§ 9585), providing that a person shall be deemed 
insolvent when his property shall not at a fair 
valuation be sufficient to pay his debts, “fair 
valuation” means the fair market value, or value 
which the bankrupt might realize for itself, or 
the market value that can be made promptly 
effective by the owner of the property for pay- 
ment of debts.—In re Sedalia Farmers’ Co.-op. 
Packing & Produce Co., U. S. D. C., 268 Fed. 898. 


3.——Preference.—Where a large part of the 
business of a retailer of jewelry on the in- 
stallment plan, who became bankrupt, was with 
denizens of the red light district, and a large 
part of the accounts were from four months to 
three years behind, the master held not com- 
pelled as a matter of law to accept the face 
value of the accounts in determining .whether 
the bankrupt was solvent at the time of an 
alleged preference.—In re Fred D. Jones Co., 





U. S. C. C. A., 268 .Fed. 818. 
4. Subcontractor’s Title—Where a subcon- 
tractor agreed to furnish labor and materials 


and construct a floor in a building, and stored 
the materials on the premises until work could 
be commence, held, that title to the materials 
did not pass to the contractor, and that its re- 
ceiver in bankruptcy secured no right thereto.— 
» re John H. Parker Co., U. S. D. C., 268 Fed. 

68. 

5. Banks and Banking—Dishonor of Check.— 
Where a bill of lading was indorsed to a bank 
to secure future overdrafts, without any par- 
ticular overdraft being specified, and the bank, 
after the existing overdraft had been paid in 
full, refused to honor checks of its customer 





and applied the proceeds of the property cov- 
ered by the bill of lading to the customer’s past 
indebtedness to it, the payee of one of the 
checks refused by the bank cannot complain, in 
the absence of complaint by the customer, of 
the bank’s refusal to honor the check as an 
overdraft secured by the collateral.—Thompson 
v. Hibernia Bank & Trust Co., La., 86 So. 652. 
6. Bills and Notes—Delay in Banking.—In 
an action on a note, where defendant claimed 
that he gave plaintiff the note without consid- 
eration to enable plaintiff to raise money by 
discounting it to meet a temporary emergency, 
evidence that plaintiff did not deliver the note 
to the bank until long after its maturity, and 
then only for collection, is admissible as a 
circumstance tending to refute defendant's 
claim.—Oviatt v. Wojcicky, Conn., 111, Atl. 837. 


7. Carriers of Passengers—Caretaker of Cat- 
tle-—One riding in freight train on a stock pass 
as a caretaker of a carload of cattle that was 
in the train is deemed to be a passenger for hire, 
and the statutory limitation of liability applies 
to him.—Binder v. Union Pac. R. Co. (No. 22628), 
Kan., 194 Pac. 315. 


8. Negligence of Carriers—Where a rail- 
road track on which plaintiff was injured in 
stepping from the adjacent platform was built 
according to standard methods, with the cross- 
ties exposed for purposes of drainage and to 
show defects in the ties, and its location with 
reference to the curbing and platform was ac- 
cording to standards in general use, the rail- 
road could not be charged with negligence. 
Mills v. Illinois Cent. R. Co., La., 86 So. 750. 


Federal Statute and [nterstate 
Tariffs Not Applicable to Intrastate Shipment. 
—Where a carrier issued a bill of lading for 
transportation of goods to a point within the 
state on the line of another carrier without 
notice or reason to suppose that the shipment 
would pass beyond the destination specified, but 
the other carrier took up the bill of lading and 
issued a new one covering transportation to a 
point in another state, the provisions of the 
Interstate Commerce Act (Comp. St. § 8563 et 
seq.) or the tariff schedules for interstate ship- 
ments permitting change of destination did not 
apply as a matter of federal law so as to make 
the first carrier liable for damage beyond the 
original point of destination.—Bracht v. San An- 
tonio & A. P. Ry. Co., U. S. S. C., 41 Sup. Ct. 150. 


10. Conspiracy—That Plaintiff Should Not 
Have Been Deceived by Fraudulent Scheme Is 
Not a Defense.—It is not a defense to an action 
for damages for a conspiracy to obtain plaintiff's 
property by fraud that he, as a successful and 
supposedly prudent business man, ought not to 
have been deceived by the fraudulent scheme.— 
Hamilton Inv. Co. v. Bollman, U. 8S. C. C. A., 268 
Fed. 788. 

11. Constitutional Law—Employers’ Liabil- 
ity—Employers’ Liability Act. § 22, as amended 
by Acts 1920, No. 247, § 22, requiring the district 
court of the employer's domicile, if it appears 
there is reasonable room for uncertainty as to 
the financial responsibility of the employer 
against whom liability for compensation has ac- 
crued, to order the employer to furnish bond, 
ete., held violative of Const. art 96, providing 
no functions except such as are judicial shall 
ever be attached to the district court or the 
several justices or judges thereof; determina- 
tion of the solvency of an employer not being 
2 re Southern Cotton Oil Co., La., 86 
So. 656. 


12. Deeds—Defeasible Fee.—George H. Slap- 
pey conveyed to his son certain lands by a deed 
containing the following recitals: “To have 
and to hold the said lands, with all and singu- 
lar the right, members, and appurtenances 
thereto in any manner appertaining or belong- 
ing, to him, the said G. R. Slappey, and his 
heirs, in fee simple: Provided, however, that 
should the said G. R. Slappey die without iaw- 
ful child or children in life, or their lineal des- 
cendants, then and in that event the said lands 
so conveyed shall revert to and become part 








9. Commerce 





of the estate of the said George H. Slappey.” 
Held, that the grantee in the deed took a fee, 
which is liable to be divested upon the happen- 
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ing of the contingency set forth, and the deed 
did not confer upon his children living at his 
death any interest or estate in remainder.— 
Slappey v. Vining, Ga., 105 S. E. 353. 

13. Exeeutors and Administrators—Failure 
to Qualify.—Deeds by named executor to whom 
property was devised in trust with power of 
sale not invalidated by failure to qualify as ex- 
ecutor.—Murphy v. Reed, N. C., 105 S. E. 404 


14. False Pretenses—Community Property.— 
Wife’s interest in community property, consist- 
ing of a bank account in the name of herself 
and husband, against which each was authorized 
to check, was such as to support a criminal 
charge of obtaining it from her by false repre- 
sentations, constituting grand larceny under 
Rem. Code 1915, § 2601.—State v. Cook, Wash., 
194 Pac. 401. 


15. Frauds, Statute of—Agreement to Pay 
What Was Due Under Original Employment Not 
Within Statute.—If defendant in fact agreed, in 
consideration of work to be done for his father- 
in-law by plaintiff nurse, to pay for what was 
then due under her employment by the father- 
in-law, and she accepted defendant as her 
debtor in place of the father-in-law, his promise 
to her was not within the Connecticut statute 
of frauds, Gen. St. 1902, ec. 77, § 1089, providing 
no civil action can be maintained to charge a 
person on any special promise, unless in writ- 
ing, to answer for the debt of another, and 
plaintiff, if she performed the work, can recover 
oo defendant.—Jewett v. Warriner, Mass., 129 
N. E. 296. 


16. Fraudulent Conveyanee—A Lien Is Suffi- 
cient Condition to Attack on Conveyance.— 
Where the debtor is a nonresident, it is not a 
condition precedent to attack of his assignment 
as fraudulent that the creditor reduce his claim 
to judgment, but it is enough that he have a 
lien on the assigned property, which he obtains 
by garnishment proceeding under an attachment 
in aid of his action against the debtor.—Rate- 
kin v. Droge Elevator Co., Seed Corn Depart- 
ment, Iowa, 180 N. W. 654. 

17. Stipulation in Deed.—The stipulation in 
a deed of conveyance by a debtor to his cred- 
itor that “it is understood that, should the said 
grantee depart this life before the grantor, then 
the above-described property is to revert back 
to said grantor and become his property as if 
this deed had not been made,” did not render 
the deed void because repugnant to paragraph 1 
of section 3224 of the Civil Code of 1910, de- 
claring void as to creditors a transfer by a 
debtor insolvent at the time of property to any 
one for the benefit of creditors, where any trust 
or benefit is reserved to the grantor or as- 
signor.—Davie v. Tanner, Ga., 105, S. E. 355. 

U8. Husband and Wife—Elements of Dam- 
ages for Alienation of Affections Stated.—Where 
plaintiff has suffered, through alienation of the 
affections of plaintiff's husband and adultery 
with him by defendant, the loss of her hus- 
band’s love and society, the destruction of her 
home and happiness, and the suffering endured 
and to be endured in the distress of mind re- 
sulting from the defendant's acts, such injuries, 
although incapable of precise measurement, 
justify substantial damages.—Valentine y. Pol- 
lak., Conn., 111 Atl. 869. 

19. Insuranece—“Issue” of Policy Defined.— 
In view of what insured and the general agents 
of the life insurer were attempting to do when 
insured gave for security to the agents as his 
creditors assignment of the policy, covering the 
right to surrender it “at any anniversary of 
issue” and to receive the cash surrender value 
thereof, May ist held the ‘anniversary of 
issue” referred to in the assignment of the pol- 
icy, which was surrendered by the general 
agents as assignees on such date as required by 
its provisions, the policy through nonpayment 
of premium due on a preceding May ist, and by 
virtue of St. 1894, c. 522, § 76, having become 
paid up as of May Ist of a prior year.—Cole- 
man v. New England Mut. Life Ins. Co., Mass., 
129 N. E. 288. 

20. Liability as to Insured “Engaging in 
Military or Naval Service in Time of War.”— 
Death of an enlisted man in the navy at the 
Great Lakes Naval Training Station in Illinois 

















from influenza, which at that time was prevalent 
not only in the navy, but also in the army and 
in civilian life, held not within a clause limit- 
ing insurer's liability for death of insured 
while “engaged in military or naval service in 
time of war’ without having obtained insurer's 
permit, although the United States government 
at that time was at war with the Central Euro- 
pean powers.—Boatwright v. American Life Ins. 
Co., Iowa, 180 N. W. 321. 


21.—Material Misrepresentation Bars Recov- 
ery.—Under Ky. St. § 639, a material misrepre- 
sentation made by insured, though innocently 
and in good faith and with honest belief in its 
truth, bars recovery on a policy of life insur- 
ance, where the policy provides that it is issued 
in consideration of the application containing 
the representation, and that all statements made 
by the insured are, in the absence of fraud, 
deemed representations, and not warranties.— 
Security Life Ins. Co. of America vy. Black’s 
Adm'r.—Ky., 226 S. W. 355. 


22.——-New Contract Not Created by Rein- 
statement of Benefit Insurance.—In case of re- 
instatement of fraternal benefit insurance, as 
by payment, in accordance with provisions of 
constitution, within 10 days after suspension for 
failure to pay monthly installments of assess- 
ment, a new contract or certificate of insur- 
ance, dating from reinstatement, is not created, 
but the effect is the continuing of the original 
contract as if no cause of forfeiture had oc- 
curred.—Sovereign Camp, W. O. W., v. Adams, 
Ala., 86 So. 737. 

23.——Place of Bringing Action.—Action may 
be maintained in county where part or “cause 
of action” arose.—Pratt v. Niagara Fire Ins. Co. 
of New York, Wash., 194 Pac. 411. 

24.——War Clause.—War clause limiting lia- 
bility applies only to death in consequence of 
military or naval service; insurer has burden 
of establishing facts upon which limitation of 
liability by war clause depends; whether insured 
died in consequence of military service within 
war clause held a question of fact; statistics 
alone will not support a holding that insured 
died in consequence of military service; burden 
of showing that death of insured resulted from 
military service held not sustained.—Gorder v. 
Linecoin Nat. Life Ins. Co., N. D. 180, N. W. 514. 

25. Internal Revenue—Taxes Previously Im- 
posed.”""-—Under War Revenue Act June 13, 1898, 
§ 29. providing for a tax on legacies at the rate 
of 75 cents on the $100, the amount of taxes on 
legacies of less than $1,000,000 paid prior to 
July 1, 1902, from an estate having a net value 
of nearly $8,000,000 was not rendered uncertain 
py the fact that the amount of claims against 
the estate had not been ascertained, and the 
taxes were therefore “imposed” within the mean- 
ing of the repealing act of April 12, 1902, ef- 
fective July 1, 1902, providing that taxes im- 
posed by section 29 prior to the taking effect 
of the repealing act should continue in force, 
especially where the executors made a return 
of the legacies, and no liabilities requiring re- 
payment of the legacies had developed after 14 
years.—Cochran v. United States, U. 8S. C. C., 41 
Sup. Ct. 166. 

26. Intoxieating Liquors—One Licensed to 
Operate Perfumery Still Held Not Liable for 
Manufacturing or Possessing Liquor.—Where 
one charged with violating the National Prohi- 
bition Act by unlawfully manufacturing and 
possessing intoxicating liquor was duly licensed 
under title 2, § 4, of the act to operate a per- 
fumery still, and the information did not charge 
that he did “knowingly sell” intoxicating liquors, 
he was not liable where the notice, hearing, and 
command to desist, required by title 2, $§ 4, 5, 
of the act, had_not been given.—[nited States 
v. Mozzone, U. S. D. C., 268 Fed. 652. 

27. Internal Revenue.—Within Volstead 
Act, tit. 2, § 35, providing that a person unlaw- 
fully selling liquors shall be liable for double 
the internal revenue tax, with an additional 
penalty of $500 on retail dealers, the word “pen- 
alty” is used in its ordinary legal meaning as 
a sum of money which the law exacts by way of 
punishment for the doing of some act which the 
law forbids, or for the failure to do some act 
which it requires to be done, not as a synonym 
for “fine,” since the act elsewhere provides a 
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fine for that offense, and if that section be con- 
strued to authorize Commissioner of Internal 
Revenue to collect the penalty by distraint of 
property without granting a day in court to 
the person charged with violation, it is invalid, 
as authorizing taking of property without due 
process of law.—kKausch v. Moore, U. S. D. C.,, 
268 Fed. 668. 


28. State Laws.—In adopting the Eighteenth 
Amendment to the federal Constitution the states 
did not deprive themselves of the power to 
make laws for their internal government upon 
the subject of intoxicating liquors; merely sur- 
rendering the power to legalize and permit a 
traffic, but retaining the right to enforce within 
their own territory provisions against violations 
of the acts prohibited; and so long as legisla- 
tion of a state actually seeks to enforce by ap- 
propriate legislation what is prohibited by such 
amendment, no valid objection can be made, 
even though the state law may differ from that 
of Congress.—State y. District Court, Mont., 194 
Pac. 308. 


29. 








Search and Seizure.—Laws 1919, ec, 25, 
§ 26, requiring search warrants for intoxicating 
liquors to be issued on complaint stating that 
the affiant believes, and has good cause to be- 
lieve, that liquor is concealed 
scribed, authorizes the making of the complaint 
on information and belief without any statement 
of the grounds for the belief, and thereby vio- 
lates Const. art 1, § 4, prohibiting unreasonable 
seaches and seizures, and providing that no war- 
rant shall issue but upon probable cause sup- 
ported by affidavit.—State v. Peterson, Wyo., 194 
Pac. 342. 

30.—-When Bone Dry Laws.—Chapter 166, 
Session Laws 1917, known as the “Bone Dry 
Law,” does not prohibit the bringing into the 
State of intoxicating liquors when said intoxi- 
eating liquors have been lawfully purchased and 
are intended for personal use, provided that the 
person for whose use said intoxicating liquor is 
intended personally transports such liquor into 
the state.—Baldridge vy. State, Okla., 129 N. E. 
217. 

31. Joint Adventures—Secret Profits.—W here 
one party to a joint adventure, who was to pay 
half the purchase price of the property and have 
a half interest, represented to the other parties 
that the property cost twice as much as it did, 
and thereby acquired his inter . for nothing, 
the other parties thereby becaine tne sole own- 
ers of the property, for which they paid the 
entire consideration, and after it was trans- 
ferred to corporation for stock issued to the 
joint adventurers for their interests, they can 
recover from the guilty party the stock received 
by him, or what amounts to the same thing, 
have his stock canceled.—Moe y. Lowry, Co.., 194 
Pac. 363. 

32. Libel and Slander—Reasonable Investiga- 
tions Into Alleged Forgery Not Basis for Slander 
Suit—Where a voucher mailed by defendant to 
an employee was cashed by another who forged 
the employee’s indorsement thereto, defendant 
had a right to make all reasonable investigations 
of what seemed to have been «2 forgery, pro- 
vided it resorted to no improper methods and 
acted in good faith, and investigations made by 
defendant, including questions asked to wit- 
nesses, held not sufficient to constitute a basis 
for slander.—Raggio v. Morgan's Louisiana & 
Texas R. & S. S. Co., La., 86 So. 747. 


33. Master and Servant—Employers’ Liability 
Act.—To make out a case against a railroad 
company under the federal Employers’ Liability 


Act, which extends only to employees, it is in- 
dispensable that the complaint disclosed by an 
appropriate allegation that at the time of the 
accident the injured party was employed by de- 
fendant, and the same rule applies to a com- 
plaint based on the state Employer’s Liability 
Act, and also where plaintiff invokes the fed- 
eral Safety Appliance Act, as amended and sup- 
plemented, which extends only to employees and 

Pine a term referring only to passen- 

ers.—Ecclesine v. Great Northern Ry Co. Mont., 
f94 Pac. 143. 

34. Master Need Not Anticipate Extraordi- 
nary Flood.—A master, constructing a privy 
partly over a stream, is not charged with the 
duty of anticipating an extraordinary flood, and 





in the place de- 





is not liable for the drowning of a servant, when 
such building collapsed solely by reason of an 
extraordinary flood.—Director General of Rail- 
roads v. Bryant’s Adm’r., Va., 105 S. E. 389. 

35. Simple Tool.—The rule that, where one 
uses a tool or appliance simple in construction 
without protest or objection, he cannot be heard 
to complain of an injury which occurs while 
he is using it in the ordinary manner, held not 
to apply in an action under the federal Em- 
ployers’ Liability Act (U. S. Comp. St. §§ 8657- 
8665) where a workman was injured by the fall 
of a scaffold on which he was at work and 
which was erected under the direction of the 
gang foreman.—Smith v. Hines, Kan., 194 Pac. 
318. 





36. Mechanies’ Liens—Suit Within Statute of 
Limitation Must Be Alleged.—The provision of 
Mechanie’s Lien Act, § 7, that suit must be 
brought within four months after completion 
of the work or last delivery of materials is 
more than an ordinary statute of limitations, 
and goes to the existence of the right itself, 
and therefore the bill to foreclose a lien must 
allege facts showing that the action was brought 
within the prescribed time, or it fails to state 
a cause of action.—North Side Sash & Door Co 
v. Hecht, Ill, 129, N. E. 273 

37. Meonopolies—Restraint of Trade.—Clayton 
Act, § 6 (Comp. St. § 8835), providing that the 
anti-trust laws shall not be construed to for- 
bid the existence and operation of labor organi- 
zations, or to restrain individual members from 
lawfully carrying out their legitimate objects, 
nor shall such organization or their members 
be construed to be illegal combinations or con- 
spiracies, does not exempt such an organization 
or its members from liability, where they de- 
part from its normal or legitimate object and 
engage in an actual combination or conspiracy 
in restraint of trade.—Duplex ge Press 
Co. v. Deering, U. S. S. C.. 41 Sup Ct. 17 

38. Municipal Comune thandiien for 
Riots Not Affected Because Owners of Property 
Bore Arms or -araded.—While under Rev 
Codes, § 6185, no one is allowed to take advan- 
tage of his own wrong, the liability of a munic- 
ipality for riots declared by section 3485 is not 
affected because members of a miners’ union 
whose property was:destroyed in a riot, claimed 
to result because the miners held their annual 
parade and bore arms, for along with the right 
the statute accords are the guaranties of Const. 
art. 3, §$ 3, 13, protecting the rights of prop- 
erty and pursuit of happiness. Butte Miners’ 
Union vy. City of Butte, Mont., 194 Pac. 149. 

39. Parent and Child—Liability for Negli- 
gence.—A father may be liable for his neg- 
ligence in permitting an eight-year-old child 
to have access to a nigh-powered rifle on the 
ground that his negligence is, in view of the 
child’s want of capacity to properly manage the 
rifle, the proximate cause of the injury.—Dick- 
ens v. Barnham, Col., 194 Pac, 356. 

10. Powers—Unexecuted Intention of Life 
Tenant Cannot Be Effectuated After Death.— 
Where a widow was given by her husband's 
will power to sell at her discretion, or use for 
her own use, any of the corpus of the property 
in which she was given a life interest, but died 
without executing that power, her intention 
to execute the power to reimburse herself for 
certain expenditures cannot be given effect by 
equity after her death.—Wilbor y. Buckhout, R. 
I., 111 Atl. 873. : 

41. Railroads—Abolition of Grade Crossings. 
—The state, from which railroads derive their 
right to occupy land within the state, has a 
constitutional right to insist that highway 
crossing shall not be made dangerous to the 
public, whatever may be the cost to the rail- 
road companies; and, if it reasonably can be 
said that safety requires the abolition of grade 
crossing, neither prospective bankruptcy of the 
company nor its engagement in interstate com- 
merce can take away the fundamental right of 
the state as sovereign of the soil. Erie R. Co. 
v. Board of Publie Utility Com’rs,-U. S. S. C., 41 
Sup. Ct. 169. 

42. Changes of Freight Tariffs.—A _ pro- 
posed change in a carrier’s tariffs so as to can- 
cel the published classification and rates on 
artificial silk, and include it among articles 
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that would not be accepted for shipment, con- 
stituted a change of classification, or of regu- 
lation affecting classifications, and under Inter- 
state Commerce Act, §§ 1, 3, 6, 13, 15 (Comp. St. 
§§8563, subd. 4, 8565, 8569, 8581, 8583, subd. 2), 
the exclusive initial jurisdiction to suspend or 
annul such proposed change was in the Inter- 
state Commerce Commission, and not in the 
courts, as “classifications,” in carrier rate-mak- 
ing practice, is grouping or associating in a 
designated list of commodities, which because 
of their inherent quality or value, or of. the 
risks involved in shipment, or because of the 
manner or volume in which they are shipped or 
loaded, and the like, may justly and conveniently 
be given similar rates.—Director General of 
Railroads vy. Viscose Co., U. S. S. C., 41 Sup. Ct. 
151. 


43. Maintenance of Mail Crane.—As a mat- 
ter of law, the maintenance of a mail crane at 
the same distance from the railroad track as all 
others along the road, and with the end of the 
crane when elevated no nearer to the trains than 
14 inches, was not, in the absence of any special 
circumstances at the particular point, a viola- 
tion of the company’s duty to its employees.— 
Southern Pac. Co. v. Berkshire, U. S. S. C., 41 
Sup. Ct. 162. 

44. Release—Enforceable Claim in Bank- 
ruptey.—Where a father advanced money to his 
son with which to purchase a seat on a Stock 
Exchange, and, as required by the rules of the 
exchange, executed a release to the son on ac- 
count of the advance, and both parties acted in 
good faith, and understood that there was no 
legal obligation on the son to repay the money 
advanced, the father had no claim against the 
son, enforceable on his bankruptcy, though the 
son had paid interest on the amount.—Atwater 
v. Guernsey, U. S. S. C., 41 Sup. Ct. 150. 

45. Sales—Contract to Furnish Advertising 
Matter Held One of Service or Hire.—A con- 
tract whereby plaintiff was to furnish defendant 
for a specified period certain advertising matter 
for use in advertising its business, and provid- 
ing that such materials should be held subject 
to plaintiff's order when the contract expired, 
held a contract of service or hire, rather than 
one of sale.—Outcault Advertising Co. v. Citi- 
zens’ State Bank of Roseau, Minn., 180 N. W. 
705. 





46.——Contract Requiring Seller to Repur- 
chase Empty Tins Construed.—W here a contract 
of sale of tomato pulp required seller to store 
pulp free of charge until ordered shipped by 
the buyer, and to repurchase from the buyer all 
empty tins if returned to seller “in as good 
condition as when received by buyer,” seller 
was bound to repurchase tins returned in as 
good condition as when shipped to buyer, though 
tins had rusted prior thereto while in storage 
subsequent to sale; the word “received” having 
reference to delivery to buyer, and not to time 
of transfer of title—Thomas Canning Co. v. 
Johnson, Mich., 180, N. W. 391. 

47. Delivery.—Where the buyer of hay in 
the barn ordered cars for a certain railroad sta- 
tion, employed men to haul the hay there, and 
had it actually deposited there at a time when 
it was replevied by a prior buyer as from de- 
fendant seller, such acts constituted a delivery 
of the hay to the second buyer, so that the hay 
was in his possession, and not in that of defend- 
ant seller—wWilliams vy. Lancaster, Me., 111 Atl. 
754. 

48. Parties to Sale of Cotton Seized by Gov- 
ernment Could Rescind.—H., who had sold cot- 
ton to the Confederate Government, and re- 
scinded the sale, and sold it to his father, later 
sold it to claimant's intestate as administrator 
or agent for his father’s estate, but, after seiz- 
ure of the cotton by the United States Govern- 
ment as abandoned property, H., on demand for 
a refund of the purchase price, gave his note 
to claimant's intestate and filed claim for the 
property. Claimant’s intestate subsequently 
sued on the note. Held, that the inference from 
these facts was that the sale was rescinded by 
mutual agreement, and that claimant's intestate 
had no title entitling her to maintain a claim 
therefor. —tU. 8S. S. C., 41 Sup. Ct. 157. 

49. Seller Not Liable for Damages From 
Delay in Making Deliveries Caused by Railroad 

















Embargo.—Where contract for the sale of coal 
by defendant to plaintiff provided no liability 
was incurred by defendant for damages caused 
by delay in making deliveries where transporta- 
tion was interrupted, or from any cause or oc- 
currence beyond its control, and the contract 
contemplated the coal should be carried by rail, 
and not by water, when it became impossible 
on account of a railroad embargo to carry out 
such plan, defendant seller could not be held 
for the resulting damages to plaintiff buyer for 
delay in making deliveries.—Wellington Piano 
Case Co. v. Garfield & Proctor Coal Co., Mass., 
129 N. E. 285. 

50. Warranty of Fitness.—Where muscatel 
grapes for making wine were sold, their accept- 
ance by the buyer after inspection is not an 
admission that they conform to contract, and 
to so instruct is error, since buyer could keep 
the goods setting up breach of warranty by way 
of recoupment in diminution of the price or 
maintain action for breach of warranty as well 
as to refuse to accept the goods.—Williams v. 
Perotta, Conn., 111 Atl. 843. 


51. Schools and School Districts—District 
Taxes Cannot Be Paid to Another District.— 
The board of education of a county wherein 
there exists two separate and independent school 
districts, one composed of the territory within 
the corporate limits of a city, the other of all 
the territory in the county beyond the city lim- 
its, cannot lawfully appropriate any portion of 
a fund raised by local taxation in the county 
district, for the establishment and maintenance 
of public schools within its limits, in payment 
to the city district for the tuition of pupils re- 
siding in the county district and attending 
schools of the city district.—Pace v. County 
Board of Education, Ga., 105 S. E. 366. 

52. Sunday—Attorney May Recover for Serv- 
ices Performed on Sunday.—Where an attorney 
is retained on a secular day, he may recover for 
the value of the retainer, although he may have 
conferred with his client on Sunday.—Bowers v. 
Jones, Miss., 86 So. 711. 

53. Telegraph and Telephone—Conditions on 
3ack of Interstate Telegram.—W here a suit was 
instituted for damages for the nondelivery of a 
telegram, and a special plea was filed alleging 
that the message was an interstate message, 
and that the conditions written on the back of 
the telegram exempted the company from dam- 
ages beyond a certain amount stated therein, it 
was error to sustain a demurrer to such pleas, 
and where the amount recovered was in excess 
of the maximum amount stipulated for in the 
contract, the judgment will be reversed.—West- 
ern Union Telegraph Co. v. Allsworth, Miss., 86 
So. 762. 

54. United States—Agent of.—The Emergency 
Fleet Corporation, organized by the Shipping 
Board, as authorized by Act Sept. 7, 19.6, and 
authorized by the President to exercise a por- 
tion of the power and authority granted to him 
by Act June 15, 1917, in a separate entity, though 
all of its stock is owned by the government, 
and an inspector of such corporation is not an 
“agent of the United States,” within Criminal 
Code, § 41 (Comp. St. § 10205), prohibiting any 
member of a firm from acting as officer or agent 
of the United States for the transaction of busi- 
ness with such firm.—United States v. Strang, 
U. &. &. C., 41 Sup. Ct. 165. 

55. Wendor and Purchaser—Third Person Ad- 
vancing Money to Buyer Not Entitled to Ven- 
dor’s Lien.—The advancing of the money by a 
third person to a buyer of land, and the taking 
of a note for such money, reciting that the 
money is the purchase money, does not estab- 
lish a vendor's lien. In order for the vendor's 
lien to attach to property, the debt must be to 
the seller or vendor, and must be a part of the 
purchase price of the property.—Lunceford v. 
Hardin, Miss., 86 So. 710. 

56. Wills—Insanity in Testator’'s Family.— 
On contest of a will, testimony of the contest- 
ant, asked whether testator’s maternal uncle 
Was sane or insane, that she had no technical 
knowledge, but people all said he was insane, 
held inadmissible for lack of evidence sufficient 
to warrant the inference that testator had ever 
suffered from any form of inheritable insanity. 
—Md., 11 Atl. 814. 
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